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This case involves a dispute over whether a deeelopn use a 20 foot wide
easement as the primary access to a 49 unit towsehocoamplex. In 2004, Defendants,
Joel E. Templin and Holly S. Templin (the “Templingurchased a 12 acre parcel of
land adjacent to the residence of Plaintiffs, GkeaifF. Green and Jane C. Green (the
“Greens”). The Templins bought this land with theention of developing it as a multi-
unit townhouse complex. For over thirty years,dhé/ access to the Templins’ land was
over a 10 foot wide driveway that lay partially it a 20 foot wide easement across the
Greens’ property. In developing their plan for tleevnhouse complex, the Templins
decided to use the 20 foot wide easement as theapyiaccess to the complex. After the
Greens, whose backyard pool and patio are approsiyn80 feet from the easement,
received notice in 2007 of the plan to expand g af the easement, they complained to
the Templins, imploring them to relocate the mainess to the townhouse complex. On
January 13, 2010, the day after the Templins’ dgwekent plan received final approval,
the Greens brought this action. The Templins ptbmgnswered the Greens’ Complaint
and asserted several counterclaims.

The parties then filed cross motions for summadgjuent. In their motion, the
Greens seek a declaratory judgment and a permamenttion barring the Templins
from using the easement as the primary access dotdlvnhouse complex. The
Templins’ summary judgment motion seeks a declaygiedgment that their proposed
use of the easement is permissible and that they &equired title to the portion of the

driveway that lies outside the boundaries of trees®ent through adverse possession.



In this Opinion, | deny the Greens’ motion for suargnjudgment in full and grant
in part and deny in part the Templins’ motion. &peally, | find that the Templins’
proposed use of the easement as the primary atoeth® townhouse complex is a
permissible use of the easement and, thus, denythens’ claims for a declaratory
judgment and a permanent injunction and grant teenflins’ counterclaim for a
declaratory judgment to that effect. | also firthtt the Templins have not shown
continuous adverse use of the driveway for the tyvgaar prescriptive period and, thus,
have not demonstrated either adverse possession thfe existence of a prescriptive
easement over the portion of the driveway thatdeiside the easement. Accordingly, |
deny that aspect of the Templins’ motion for summadgment.

l. BACKGROUND
A. The Parties

Plaintiffs, the Greens, are Delaware residentsecty living at 201 Owensby
Drive in New Castle County, Delaware.

Defendants, the Templins, are residents of the Comwealth of Pennsylvania
and owners of a 12 acre parcel of land in Bethelighip, Pennsylvania that is adjacent

to the Greens’ residence (the “PA Lands”).

! Compl. 1 1; App. to Pls.” Answering Br. (“PAB App.Ex. 1. Similar
abbreviationsj.e., POB, PRB, DOB, DAB, and DRB, are used for thetipar
respective opening, answering, and reply briefsammdmpanying appendices.

2 Compl. 1 2; DOB App. Ex. 15.



B. Facts
1. The Owensby Land, the Greens’ Property, and the E&snent

Dating back to 1941, Fulton J. and Evelyn D. Owgn(she “Owensbys”) owned a
24.7 acre tract of land that straddled the borddween Bethel Township, Pennsylvania
and New Castle County, Delawareln 1974, the Owensbys recorded a record plan for
the 10 acres of their land that lay in Delawares (tBE Lands”) with the Recorder of
Deeds in and for New Castle County at Microfilm 1210 (the “1974 Plan”). The 1974
Plan divided the DE Lands into 10 I8tsln the 1974 Plan, the Owensbys reserved a 20
foot wide easement across the far northwesterlfiggoof what was depicted on the Plan
as Lot 1 (the “Easement”). The Easement is depictethe 1974 Plan with dashed lines
and the words “Easement — 20'.” The Easement2s3B)feet long and connects the PA
Lands, on which the Owensbys’ house (the “Owenslmudd”) was located, with
Owensby Drive, which provided the Owensbys withessc via State Line Road, to a

major highway. The Easement is the only access to the PA Laepgted on the 1974

3 DOB App. Ex. 1.
4 DOB App. Ex. 3.

> DOB App. Ex. 5. Language in a deed in the chéititle to the PA Lands dating
back to 1814 provides “use . . . of a road (1 pevale) leading . . . in a straight
line . . . into the Wilmington Road.” DOB App. EX9. A perch is an Old English
measurement equaling 16.5 feet. POB App. Ex. 2fte Line Road is 16.5 feet
wide and connects with Concord Pike, formerly knaagnOld Wilmington Road.
POB App. Ex. 15; DOB App. Ex. 5. Despite thesddaa dispute exists as to the
location of the “One Perch Road,” but this dispst@ot material for purposes of
the pending motions.



Plan® At least half of a 10 foot wide driveway acrosst [1 that leads directly to the

Owensby House lies within the boundaries of theeBent! This driveway has existed

since at least 1945.

The Owensbys had created plans to subdivide thé.d&ids twice previously, in

1959 and 1965 (the “1959 Plan” and the “1965 Plant) did not record either of these

Plans’ Both the 1959 and 1965 Plans allowed 50 feetidtthwfor roads created by those

Plans, including Owensby DriV8. The 1965 Plan, but not the 1959 Plan, depictgfl a

foot wide connector road leading to the PA Land®ugh what ultimately would be

depicted on the 1974 Plan as Lot 3 (“Lot 3*)Neither the 1959 Plan nor the 1974 Plan,

however, included a connector road through Lbt 3.

10

11

12

DOB App. Ex. 6 at 17.

DOB App. Ex. 9. Even though the Greens knew theed/ay was not entirely

within the Easement, they never objected to the i@bygs’ use of the driveway or
asked the Owensbys to move the driveway into tlseiBant. DOB App. Ex. 6 at
19, Ex. 7 at 16. Much of the portion of the Easeitbat does not contain the
driveway is covered by “large old growth treesd.; POB App. Ex. 6; POB 4.

DOB App. Ex. 10.
Stackhouse v. Owens®976 WL 8270, at *1 (Del. Ch. Mar. 18, 1976).
POB App. Ex. 13, Ex. 14.

POB App. Ex. 14.

POB App. Ex. 13, Ex. 16.



The Greens purchased Lot 1, as depicted on the HFdA (the “Greens’
Property”), from the Owensbys on February 24, 1977The deed to the Greens’
Property describes it as Lot 1 on Microfilm No. R7ib the Office of the Recorder of
Deeds in and for New Castle County, Delaware andsihat the Property is “SUBJECT
to all existing covenants, easements, restrictioeservations and agreements of
record.™ Both Charles and Jane Green knew of the Easentent they purchased the
Property, though Jane believed it referred to oméydriveway"> Indeed, the only use of
the Easement that has been made during the thigtyears the Greens have owned
their Property is as a driveway providing ingresd agress to the PA Lants. When the
Greens purchased their Property and at all timresedhen, the PA Lands were zoned R-
4 for high-density residential use by Bethel Towipsf

The Greens built their house so that it would agefa 2.3 acre industrial property
directly across the street from the Easem&nAs a result, the house is on the opposite
side of the Greens’ Property from the Easementedily behind the Greens’ house and

between the house and the Easement is a pool diedgpea that is enclosed within a

13 POB App. Ex. 1 § 8. For more background on thee@s' purchase of their

Property,seeStackhousel976 WL 8270.
1 DOB App. Ex. 8.
> DOB App. Ex. 6 at 14, Ex. 7 at 13; POB App. EXj 10.
1 POB App. Ex. 11 23.
7 DOB App. Ex. 26, Ex. 27.
' DOBEx. 6 at 7-8, Ex. 11.



fence five or six feet taff The Templins submit that the distance betweerGteens’
house and the Easement is approximately 120 feeite whe Greens assert that the
driveway lies roughly 80 feet from their backyambpand patic®

2. Independence Dogs purchases the PA Lands

On February 19, 1986, the Owensbys conveyed thd &#ls to Independence
Dogs, Inc. (“Independence Dogs”), which used thepprty to operate a commercial dog
training facility. On September 17, 1998, Indepammk Dogs received final approval of
a Land Development Plan for the PA Lands from thelaldare County Planning
Commission (the “Independence Dogs Pl&h”)The Independence Dogs Plan utilizes
the Easement as the primary entrance to the PAd%ndn addition, the Plan also
contains an entrance to the PA Lands through aemeast across Lot 3, but a note beside
this easement states: “40’ wide access easemeriiet@vailable for emergency

vehicles.”® The Greens did not object to the IndependencesDB@n or its

1 DOB App. Ex. 11.
20 DOB App. Ex. 16 1 6.

21 DOB App. Ex. 12. The Independence Dogs Plan ddle an expansion of the

existing commercial kennel and the constructiommB,000 square foot building
that would contain twelve apartment unitd.; DOB 6.

22 DOB App. Ex. 12.

23 DOB App. Ex. 13.See alsdOB App. Ex. 14 (Minutes from meeting of Bethel
Township Board of Supervisors stating that the s€ecead across Lot 3 “was for
emergency use only.”).

Independence Dogs did not acquire ownership of daintil August 26, 1999.
Docket Item (“D.1.”) 48.



implementation, but did reject a proposal to expdra Easement’s width to 25 or 27
feet, instead insisting that the primary accesth#oPA Lands be limited to the 20 foot
wide Easemerfft The Independence Dogs Plan was never implemehtdever, and
Independence Dogs ceased operations on the PA im20§1%°

3. The Templins acquire the PA Lands and seek approvalf the Independence
Towns Project

On December 1, 2004, the Templins purchased thédms from Independence
Dogs?® In 2005, the Templins acquired Lot 3 from Indepemce Dogs and also began
leasing the Owensby House to residential tenaBetween the time Independence Dogs
ceased its operations on the PA Lands in 2001 a68,dittle, if any, use was made of
the driveway across the Greens’ Propétty.

In 2007, the Templins began the process of obtgirdpproval from Bethel
Township to construct a townhouse community on Ride Lands (the “Independence
Towns Project”f’ Originally, the Project contemplated 56 unitst the Templins later

reduced that number to 49. Bethel Township preliminarily approved the Templi

24 DOB App. Ex. 6 at 19, Ex. 7 at 18.
% POB App. Ex. 17 19.

% DOB App. Ex. 15.

27 POB App. Ex. 21.

28 POB App. Ex. 1 11 21-22.

2 DOB App. Ex. 16.

* 1d.78.



plan for the Independence Towns Project (the “ApptbPlan”) in April 2008" and
granted final approval of it on January 12, 2640The Approved Plan utilizes the
Easement as its primary access point and also ge@svior emergency access across
Lot 33 Implementation of the Approved Plan would prodtredfic in the amount of
370 trips per day over the Easemént.

The Templins originally planned to provide primagcess to the Independence
Towns Project through Lot 3 and use the Easemdwpitasna one-way secondary point of
ingress (the “Alternate Plan®. Ultimately, however, the Templins decided not to
pursue this plan because they understood thatild &duoad through Lot 3, they would
need to submit a Major Land Development Plan to Neastle County® Specifically,
the Templins abandoned the Alternate Plan becdesedstimated it would take one to
two years to obtain approval of a Major Land Depebent Plan and expected
community resistance to the use of Lot 3 as thegmy access to the Projéét.Under

the Alternate Plan, all cars entering the Projeatilel drive past the front of the Greens’

0 Tr.87.

32 DOB App. Ex. 24. DOB App. Ex. 25 depicts the Apped Plan.
3 DOB App. Ex. 25.

3  POB App. Ex. 48 at 2.

= The Templins considered the Alternate Plan untieast July 2007. POB App.
Ex. 28.

% DOB App. Ex. 16 19, Ex. 28.
1d.f09.



house on Owensby Drive before turning onto EasioRuRoad and then the Lot 3 access
road®® The distance between Owensby Drive and the fobrthe Greens’ house is
approximately 60 feet. Implementation of the Alternate Plan also woudtvén required
townhouses to be built 80 feet closer to the Greboase than under the Approved
Plan®

4. The Greens retain counsel to challenge the Templingroposed use of the
Easement

In June 2007, after receiving notice of the propésathe Independence Towns
Project, the Greens retained counsel “to protdwiff property and prevent overuse of
the Driveway Easement” From this time until the Templins received fimglproval for
the Independence Towns Project, the Greens objeictethe proposed use of the
Easement at numerous Bethel Township meefthg®n October 29, 2007, the Greens'’
counsel informed the Templins by letter of the Gee@bjection to the proposed use of
the Easemert By letter dated November 16, 2007, counsel ferG@reens advised the

Templins’ counsel of the Greens’ view that the jusgx use of the Easement would

% DOB App. Ex. 28. Both Owensby Drive and East &ulRoad appear to be
roughly 20 feet in width. DOB App. Ex. 25.

% DOB App. Ex. 16 { 6.
40 CompareDOB App. Exs. 25 and 28.
1 POB App. Ex. 1 24.
“2  POB App. Ex. 11 27.

43 POB App. Ex. 31. The Greens’ counsel forwardesl ligtter to Bethel Township
on November 9, 2007. POB App. Ex. 32.



overburden the Easement in a legally impermissibienner’* After neither the
Templins nor their counsel responded to thesersetthe Greens’ counsel wrote to the
Templins’ counsel again on October 14, 2008. Tdtier stated that the Greens “intend
to pursue all available legal avenues of relieMif. Templin should ultimately obtain
final approval of his Plan” and noted that the Té&ngowere proceeding with their
development plans at their own péril.

At this point, the parties’ recitations of the fdbegin to diverge somewhat.
While the Templins assert that they offered to twiecs a landscaped berm to help shield
the Greens' Property from the Easem&nthe Greens deny that the Templins
communicated with them after they sent the inikdier voicing their objection to the

proposed use of the Easement in October 2007.

“  POB App. Ex. 33.
> POB App. Ex. 34.

% DOB App. Ex. 16 § 4. According to Joel Templiafidavit, the Templins “made
several offers to the Greens in an attempt to eggottee Greens’ concerns relating
to the access to the Independence Towns Propedugh the easement on the
Green’s property, including but not limited to, &fihg (1) money and/or berms
upwards of 4-feet high in exchange for widening ¢lasement and (2) money in
exchange for relocating the easement to save #es tind assist the engineer.”).
Id.

47 POB 12-13. This apparent factual despite is inenmt to the pending cross
motions for summary judgment. Therefore, | needati@mpt to resolve it here.

10



C. Procedural History

The Greens filed their Complaint in this action denuary 13, 201% In the
Complaint, the Greens seek: (1) a declaratorymetg quieting title over the portion of
the Easement which does not contain the drivewal declaring that the Easement
cannot be used to access the Independence TowjectPrand (2) a preliminary and
permanent injunction barring the Templins from gsithe Easement to access the
Independence Towns Project.

On January 21, 2010, the Court held a schedulimfecence at which the parties
agreed to proceed with the case on an expeditas. bake Templins filed their Answer
and Counterclaims on January 26. They assert eminterclaims against the Greens
for: (1) a declaratory judgment that the Easeneamt be used for any purpose; (2)
adverse possession of the portion of the driveway lies outside the boundaries of the
Easement; (3) imposition of an easement by impbodor use of the Easement to access
the Independence Towns Project; (4) removal ofredeon the Greens’ Property that
allegedly encroaches onto the PA Lands; (5) tostimierference with the Templins’
contract with a homebuilder; and tortious interfex@ with privileged relations between
the Templins and (6) Bethel Township, (7) the DelesvDepartment of Transportation,
and (8) New Castle County. The Greens answeredlémplins’ Counterclaims on

February 4, 2010.

48 The Greens signed verifications for their Complawer seven months earlier on

May 28, 2009. DAB App. Ex. 4, EX. 5.

11



On February 19, the Greens moved to stay thisrag@nding the decision of the
New Castle County Department of Land Use as to ldretither or both of the Easement
and Lot 3 can be used to access the IndependengasTBroject. On February 23,
following oral argument, | denied the Greens’ motito stay, but also declined to
expedite the proceedings as to the Templins’ coadlaiens that did not relate directly to
the Greens’ claims, such as those for tortiousfetence.

On March 3, 2010, the parties filed cross motiamssummary judgment. Both
the Greens and the Templins moved for summary jeagron all of the Greens’ claims,
while the Templins also sought summary judgmentheir counterclaims for declaratory
judgment and adverse possession. The parties lwigfed both motions. Then, on
March 22, | conducted a site visit to the land ispdte and heard oral argument on the
parties’ respective cross motions for summary jueigim

D. Parties’ Contentions

The Greens contend that the Templins’ proposedafisthe Easement as the
primary access to the Independence Towns Projegkdwaverburden the Easement, thus
entitling them to a declaratory judgment quietiitig to the Easement and barring its use
to access the Independence Towns Project. Then&adeo contend that the Easement
should be deemed extinguished by abandonment oniriation of purpose or,
alternatively, that the use of the Easement shbaltimited to a small number of motor
vehicle trips per day under the doctrine of acqpeese. The Greens further urge the
Court to grant a permanent injunction barring themplins’ proposed use of the

Easement.

12



The Templins contend that the Greens’ claims areetdaunder the doctrine of
laches. Additionally, they argue that the unrestd nature of the Easement and the
reasonableness of the Easement’s proposed use tadnaiathe Court enter a declaratory
judgment that the Easement can be used for anyperpr at least as the primary access
to the Independence Towns Project. Finally, theadlens contend that they have met all
requirements necessary to acquire title to theguoudf the driveway that lies outside the
Easement through adverse possession.

Il. ANALYSIS
A. Legal Standard for Cross Motions for Summary Judgmat

Under Court of Chancery Rule 56, summary judgmetitbe granted where the
record shows that (1) there is no genuine issue asy material fact and (2) the moving
party is entitled to judgment as a matter of fiwin determining whether this burden is
met, the court views the facts in the light mostofable to the nonmoving party. In
cases where, as here, the parties file cross nsot@nsummary judgment and agree that
there is not “any issue of fact material to thepdsstion of either motion,” the court
“shall deem the motions to be the equivalent ofipukation for decision on the merits

based on the record submitted with the motiohs.Even though the Greens and the

9 Viking Pump, Inc. v. Century Indem. C2009 WL 3297559, at *6 (Del. Ch.
Oct. 14, 2009).

*  Judah v. Del. Trust Cp378 A.2d 624, 632 (Del. 1977).

°1 Zurich Am. Ins. Co. v. St. Paul Surplus Lines, ,IR009 WL 4895120, at *4
(Del. Ch. Dec. 10, 2009) (quoting Ct. Ch. R. 56(h))

13



Templins dispute a few issues of fact, they haveed) that the Court, in effect, should
render a final decision on the merits of their migiand that none of the factual disputes
need to be resolved to render such a decisions, Thwill treat the parties’ cross motions
for summary judgment as a stipulation for decisarthe merits based on the record they
have submitted®

B. Laches

Among other things, the Templins seek dismissahefGreens’ claims under the
doctrine of laches. Laches is an equitable defémagestems from the maxim “equity
aids the vigilant, not those who slumber on thijhts.”® A party seeking to invoke
laches generally must prove that the claimant ¢(igvk of his claim, (2) unreasonably
delayed in bringing his claim, and (3) injured aejpdiced the other party by his
unreasonable delay.

The parties agree that the Greens learned aboietmplins’ proposed use of the

Easement for primary access to the Independenced &noject sometime in 2007. The

>2 The disputed issues of fact include whether thdaWare Department of

Transportation regulations apply to the Templinggmsed access road over the
Easement and where the “One Perch Road” is locat@dcause none of the

disputed issues are material to my decision onphkies’ cross motions for

summary judgment, | accede to the parties’ wishasltrule on the merits on their

claims.

> Reid v. Spazio970 A.2d 176, 182 (Del. 2009) (citing 2MEROY'S EQUITY
JURISPRUDENCESS 418-19 (5th ed. 19413rcordAdams v. Jankouskaé52 A.2d
148, 157 (Del. 1982).

>* Whittington v. Dragon Gp. L.L.C2010 WL 692584, at *5 (Del. Ch. Feb. 15,
2010),aff'd, 2010 WL 2484264 (Del. Jun 21, 2010) (citiRgid 970 A.2d at 182-
83; Homestore, Inc. v. Tafeg@88 A.2d 204, 210 (Del. 2005)).

14



parties dispute, however, when the Greens’ claimgmnjoin the proposed use of the
Easement and for a declaration that this use iglimigsible became ripe. Relying on the
Calagionecase]’ the Greens contend that their claims did not ripetil the Approved
Plan received final approval from Bethel TownshipJanuary 12, 2010. K@alagione
the court dismissed as unripe a claim to enjoinlementation of two subdivision plans.
Those plans had been approved by the City, bubwhreers of the lands to be subdivided
had not yet proposed construction of anything @sé¢Hands. The court, therefore, found
the plaintiffs’ claim that they would be harmed lgplementation of the subdivision
plans to be speculative. The court also noted ihidie landowners ever decided to build
anything on the lands, they would be subject tocadministrative process that would
allow the plaintiffs to challenge the proposed ¢orion® According to the Greens,
Calagione demonstrates that a claim challenging the implaatem of a subdivision
plan such as the Approved Plan does not become umpié the plan receives final
approval and construction is imminent.

The Templins, on the other hand, contend that trees could have filed their
Complaint in 2007 or 2008 when they first becamarawof the Templins’ plan to use the

Easement as the primary access to the Independenwaes Project. The Templins rely

>  Calagione v. City of Lewes Planning Comm2007 WL 4054668 (Del. Ch.
Nov. 13, 2007).

%6 Id. at *1-3.

15



on the Heathergreen Commonsase to support this contentithh. In Heathergreen
Commons the court held that the defendants’ declaratoidgent claim seeking to
determine the extent of restrictions on a parcdaonfl they owned was ripe even though
the defendants had yet to obtain the approvalsssacgto build on the larfd. Critical to
the court’'s decision was how the controversy betwde parties was defined. The
plaintiffs framed the issue as whether the defetsddaauld build a motel-restaurant on
their land. The court, however, concluded thatghsies’ real dispute actually involved
whether the defendants owned the land “free anar @é the restrictions and negative
easements under which the plaintiffs claim[ed] ecgable rights®® Having so framed
the dispute, the court held that the defendantihtiwas ripe for adjudication because
they had a legitimate need to determine their sightheir property in the face of a bona
fide legal challenge to these rigfis.Although the Templins claim thateathergreen
Commonsshows that the Greens’ claims became ripe befor@ fapproval of the
Approved Plan, | consider that debatable. Whatcdme demonstrates more clearly is
that the Templins could have brought a justicialdelaratory judgment claim as early as
2008, well before final approval was obtained, whiggly became aware of the Greens’

position.

>”  Heathergreen Commons Condo. Ass’n v. P20B A.2d 636 (Del. Ch. Dec. 4,

1985).
58 Id. at 639.
°9 Id. at 640.

60 Id. at 640-41.

16



Consistent with the Greens’ argument, the proceduoature of this case more
closely resemble€alagionethanHeathergreen Common<alagioneaddressed when a
claim to enjoin implementation of a subdivision rpleecomes ripe. likleathergreen
Commonsthe issue was the ripeness of a declaratory jedgmlaim brought by a group
of landowners seeking a determination of what tlaeyfully could do with their land.
Accordingly, Calagioneis more relevant to when the Greens’ claims irs thction
ripened, whileHeathergreen Commongertains more to the ripeness of a claim by
landowners such as the Templins for a determinatiotiheir rights. Thus, the Greens
have at least a colorable argument that their dau@re not ripe until the Templins’ plan
received final approval from Bethel Township onuky 12, 2010.

In any event, | need not decide the exact date vtherGreens’ claims ripened
because, even if their claims became ripe at thieesiatime alleged by the Templins,
June 2007, the Greens did not delay unreasonablyrimging them. The Templins
essentially argue that because the Greens knehegbroposed use of the Easement in
mid-2007 or 2008, they delayed unreasonably byimgantil January 13, 2010 to file
suit. The Templins, however, do not explain whyitiwg until this date, one day after
Bethel Township gave the Independence Towns Prbjedtapproval, was unreasonable.
To the contrary, it is understandable that the @sesould want to make certain the
Easement would be expanded before they expendemlirces seeking a judicial
resolution of their opposition to its use. Any ruen of events could have derailed the
Templins’ proposed use of the Easement. The Greensistently and repeatedly

objected to the Easement’s proposed use and theshidigation if the Plan received

17



final approval. Thus, the Greens reasonably cbalkk hoped that the Templins would
decide to relocate the primary entrance to thedaddence Towns Project to Lot 3, as
they originally had proposed, or even abandon ttigeBt entirely®® The Greens also
pressed their objections before Bethel Townshipughout the approval process, so it
was possible that the Township might not approeeTitmplins’ Plan. Had any of these
events occurred, the Greens would have been spgheechecessity of incurring the
expense and disruption of litigation to achieveirtiobjective. The Greens, therefore,
reasonably decided to defer filing suit until thegre more certain the Easement would
be used as the primary access to the IndependeweesTProject, especially since there
IS no question the Greens promptly notified the plems of their vigorous opposition to
the proposed use of the Easement. In an Octobel0@8 letter, for example, the
Greens’ counsel informed the Templins that the @séeintend to pursue all available
legal avenues of relief if Mr. Templin should ulately obtain final approval of his Plan .

. ."®2 That letter also warns that the Templins “progeeuth [their] proposed
development project at [their] own perif”

By October 2008, therefore, the Templins knew ef @reens’ threat to bring suit

if the Plan ever received final approval. Fromeaist that point on, the Templins had a

61 The Greens had observed such a scenario befotiee dsdependence Dogs Plan

received final approval, but was never implemented.
®2 POB App. Ex. 34.
% .

18



sufficiently concrete dispute with the Greens dwerscope of the Easement in relation to
the proposed Independence Towns Project that thwlg diave filed their own action for
a declaratory judgment to vindicate their posifionThey reasonably could infer from
the October 14, 2008 letter that the Greens prgbalduld not sue until after the
proposed Plan obtained final approval. Nevertlseldge Templins opted not to file suit
themselves because they were confident in the @mnof their title company and legal
counsel that the proposed use of the Easement avasigsible. Presumably, they, too,
wished to avoid the potentially unnecessary expendigéigation, just as the Greens did.
By proceeding ahead with their Plan and not seekimtgclaratory judgment, however,
the Templins incurred more risk than the Greens.

Indeed, any injury or prejudice the Templins swgters a result of the Greens not
filing suit until January 13, 2010 was largely selflicted. The Templins claim to have
suffered a number of injuries as a result of thedds’ lethargy, including: (1) the
expenditure of $144,089 in engineering fees fromvéviober 2008 to January 2010; (2) a
$25,000 penalty under a forbearance agreement théhbank who loaned them the
money to purchase the PA Lands; and (3) a risk tiiathomebuilder will void the
contract to purchase the PA Lands, which would halesed immediately after final
approval was obtained in January 2010, but for litigation. Most of these “injuries”
could have been avoided, however, had the Temfpletsa declaratory judgment suit in

2008 or 2009, after the Greens indicated theimime to sue them if the Independence

®  Heathergreen Common203 A.2d at 639-42.
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Towns Project obtained final approval. Therefdréind that the Templins’ alleged
injuries are too tenuous to support a finding chies.

Because the Greens did not unreasonably delayimgibg their claims and did
not injure or prejudice the Templins by waiting iudanuary 13, 2010 to file suit, | find
that the Greens’ claims for a declaratory judgmemd permanent injunction are not
barred by laches.

C. The Templins’ Right to Use the Easement as the Priany Access to the
Independence Towns Project

Both parties assert claims relating to the Easemeihe Templins seek a
declaratory judgment that they can use the Easemagnthe primary access to the
Independence Towns Project, while the Greens seag&chkaration quieting title to the
Easement and declaring that it cannot be usedhtdrgurpose, as well as a permanent
injunction barring the Templins’ proposed use & Basement.

A declaratory judgment is a mechanism designedftmcarelief from uncertainty
regarding right§> Delaware courts routinely grant declaratory falieactions involving

easement® To merit a permanent injunction, a plaintiff mastmonstrate: (1) actual

65 Beckrich HIdgs., LLC v. Bishp005 WL 1413305, at *8 (Del. Ch. June 9, 2005)
(citing 10Del. C.§ 6512).

% See Ayers v. Pave It, LLQ006 WL 2052377, at *1 (Del. Ch. July 11, 2006);
Alpha Builders, Inc. v. Sullivarz004 WL 2694917, at *2 (Del. Ch. Nov. 5, 2004);
Larsen v. Lobiondo1994 WL 30538, at *1 (Del. Ch. Jan. 13, 1994).
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success on the merits; (2) irreparable harm; apthé the balance of the equities weighs
in favor of issuing the injunctiofY.

The parties’ primary dispute over the Easementlieswhether it can be used as
the primary access to the 49 unit Independence $d¥nject, a use which, if allowed,
would increase traffic across the Easement froewatfips per day to approximately 370
trips per day. The Templins contend that this igspermissible because the language
creating the Easement contains no restrictiondherEasement’s scope. The Greens, on
the other hand, assert that because the Easensbébia used solely as a driveway to the
Owensby House for the past thirty years, it cammaw be used for any other purpose.
According to the Greens, therefore, the Templinsnoa expand the Easement’s use to
provide access to the Independence Towns Project.

The parties have not cited, and the Court has mamid, any Delaware case that
squarely deals with the issue presented here, pathel extent to which an increase in
traffic across an easement is permissible. In @aalogous situation, however, the
Delaware Supreme Court recently looked to the Rasiant (Third) of Property:
Servitudes (the “Restatement”), and specificall$.8, for guidance in dealing with an

issue involving easements comparable to the issesepted in this cad®. Accordingly,

" Triton Const. Co. v. E. Shore Elec. Servs.,,|18009 WL 1387115, at *25 (Del.
Ch. May 18, 2009) (citingVeichert Co. of Pa. v. Young007 WL 4372823, at *2
(Del. Ch. Dec. 7, 2007)).

®  Vandeleigh Indus., Inc. v. Storage P'rs of KirkwpatlC, 901 A.2d 91, 100-01
(Del. 2006) (citing RSTATEMENT (THIRD) OF PROPERTY. SERVITUDES 8§ 4.09).
The issue invandeleighwas whether the plaintiff could enjoin the defemida
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| look to the relevant section of the Restatem&m,10, for guidance in resolving the

present dispute. Section 4.10 states:

Except as limited by the terms of the servitude the holder
of an easement . . . is entitled to use the serdstate in a
manner that is reasonably necessary for the coeneni
enjoyment of the servitude. The manner, frequerssyd
intensity of the use may change over time to takeaatage
of developments in technology and to accommodatenalo
development of the dominant estate or enterprisefiied by
the servitude. Unless authorized by the terms hod t
servitude, the holder is not entitled to cause aswaable
damage to the servient estate or interfere unradédpnvith
its enjoyment?

Thus, in order for the Templins’ proposed use ef Basement to be permissible, | must

find that: (1) the proposed use is reasonably sgsug for the convenient enjoyment of

the PA Lands; (2) the creation of the Independemosns Project is a normal

development of the PA Lands; and (3) the Templeagansion of the Easement’s use

will not cause unreasonable damage to or intel@ereasonably with the enjoyment of

the Greens’ Property.

construction of improvements on a portion of theiwperty that was subject to an
easement in the plaintiff's favor. Section 4.9tbé Restatement provides that
“[e]xcept as limited by the terms of the servitudetermined under § 4.1, the
holder of the servient estate is entitled to make @se of the servient estate that
does not unreasonably interfere with enjoymenthef $ervitude.” Because the
plaintiff was not using the easement currently dradl no plans to use the
easement in the future, the court denied the piféntequest for a preliminary
injunction, but noted that the defendants would ehdae remove whatever
improvements they made if the plaintiff later deypsd a viable plan to use the
easementld. at 101-02.

RESTATEMENT (THIRD) OF PROPERTY. SERVITUDES § 4.10 (2000).
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1. Is the Templins’ proposed use of the Easement reasably necessary for the
convenient enjoyment of the PA Lands?

In Delaware, whether the use of an easement iomah$/ necessary for the
convenient enjoyment of the dominant estate isrdeted according to a four-factor test
that considers: (1) the terms of the easementth@)urposes for which the easement
was created; (3) the nature and situation of tloggnty subject to the easement; and (4)
the manner in which the easement has been‘lsed.

a. The terms of the Easement

The terms of an easement are often critical inrdeteng its permissible scope, as
“the language of the easement is the primary gfddéhe courts.”” Here, the terms of
the Easement are sparse and of limited help irmeteng what uses of the Easement are
reasonable. If anything, this factor favors thenpéns because the Easement contains
Nno express restrictions on its use and there iason to doubt that the Owensbys could
have placed restrictions on the Easement whendregted it if they so desired. Also,
the fact that the document that created the Eaderttem 1974 Plan, was subject to

several years of litigation, but was not amendegléame restrictions on the use of the

O Walton v. Poplos 85 A.2d 75, 77 (Del. Ch. 1951) (citin@Viliamson v.
McMonagle 83 A. 139, 139-40 (Del. Ch. 1912%ke also/andeleigh901 A.2d at
96-97.

L Regen v. E. Fork Farms, |.2009 WL 3672788, at *2 (Tenn. Ct. App. Nov. 4,
2009).
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Easement, provides additional support for the Jieat the Easement’s sparse language
was intended to give rise to an unrestricted Easeffie

b. The purposes for which the Easement was created

This is the most important of the four factorstles “paramount rule” of easement
construction is that “the intention of the partissto be given effect if it can be
ascertained™ The Greens contend that the Easement “was creafedmally establish
the Owensbys’ right to have a driveway from OwenBlsive to the Owensby homé?
The Templins, on the other hand, aver that the iBeasewas created for the purpose of
providing general access to the 12.3 acre PA Lavitsn those lands inevitably were
subdivided.

To support their contention that the Easement wdsetused only as a driveway,
and not as an access road to a subdivision, thenGraote that the Owensbys never
created a plan to subdivide the PA Lands. The &redso argue that the Owensbys
evidenced their intent not to subdivide these langexcluding from the 1974 Plan a 50
foot wide road into the PA Lands that was depidgtethe 1965 Plan and specifying an
Easement only 20 feet in width, rather than théegd they generally left for access roads

on lands they proposed to subdivide.

2 SeeStackhouse v. Owensty@76 WL 8270, at *1 (Del. Ch. Mar. 18, 1976).
3 Maciey v. Woodsl54 A.2d 901, 904 (Del. 1959).

“  PRBOY.

> SeePOB App. Ex. 16.
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A number of facts, however, convince me that thee@@sbys did not intend the
Easement to serve exclusively as a driveway tor tHeuse. First, only half of the
driveway lies within the boundaries of the Easemesiich indicates that the Easement
was intended to do more than simply formalize thee@sbys’ right to use the driveway.
In addition, the driveway predates the creatiorinef Easement by at least twenty-five
years, so if the Owensbys wanted to limit the usth® Easement to driveway purposes,
they could have drawn the 1974 Plan so that thergast coincided with the driveway.
In any event, there would be no need for a 20 fade easement if its only intended use
was as a 10 foot wide driveway.

Moreover, one reasonably would anticipate that ack2 parcel of land eventually
would be subdivided, and the fact that the Easemw@mititutes the only access to the PA
Lands depicted on the 1974 Plan suggests that #isenient was intended to provide
access to the PA lands once they were subdividéuls conclusion is reinforced by the
fact that most of the lands surrounding the PA Isahave been developed with medium
to high-density residential projects similar to nelependence Towns Projéét.| also
note that the Easement’s 20 foot width allows sidfit space for two cars driving in
opposite directions to pass each other comfortaddyevidenced by the fact that State
Line Road is only approximately 16.5 feet wide Finally, as previously noted, if the

Owensbys had intended the Easement to be usedasrdydriveway, they easily could

°  DOB App. Ex. 29.
" DOB App. Ex. 5.
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have indicated this intention explicitly when therngated the Easement, but did not do so.
All of this leads to the conclusion that the Easeimeas created for the purpose of
providing access to the PA Lands, including as theght be subdivided, rather than
merely formalizing the Owensbys’ right to use thevelvay leading to their House.
Thus, the purpose factor favors the Templins.

C. The nature and situation of the property subject tathe Easement

The Greens’ Property contains a single-family de¢aicdwelling with a backyard
pool and patio area that is enclosed by a fence divsix feet in height. While the
Greens’ pool is located closer to the Easement tifi@in house, nothing | saw during the
site visit leads me to believe that building a roadhe Easement would seriously disrupt
the Greens’ enjoyment of their pd8l.The Greens made a conscious effort to locate thei
house as far away from the side of their Properhene the Easement is located as
possible, and there is a comfortable distance letviee pool and the Easement. Under
the Greens’ proposed alternative, which would raaitelndependence Towns Project
traffic down Owensby Drive to East Fulton Road dhen across Lot 3, cars actually
would pass closer to the Greens’ house than ifBasement is used as the primary
access. | appreciate that the Greens neverthetadsl prefer that arrangement, but that
does not mean that the Templins’ proposed useeoEdsement as the primary point of
access would interfere unreasonably with the Gtemmeyment of their Property. Also,

landscaping could be added alongside the propossgbs road to minimize further the

8 The pool cannot even be seen from the Easemeatbeof the fence.
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road’s impact on the Greens’ backyard and podLonsidering all of these factors, | find
that the situation of the Greens’ Property is stidt the use of the Easement as the
primary access to the Independence Towns Projelit net disrupt the Greens’
enjoyment of their Property to an unreasonablengxtéccordingly, this factor favors
the Templins.

d. The manner in which the Easement has been used

It is undisputed that the Easement has been ugedsalexclusively as the
driveway to the Owensby House for the thirty-thyears the Greens have owned their
Property. This factor favors the Greens.

e. On balance, the Templins’ proposed use of the Easemt is reasonably
necessary for their convenient enjoyment of the PAands

Three of the four factors used to determine theageableness of an easement’s
use, including the most important factor, the psgfor which the easement was created,
favor the Templins, while only one factor, the manm which the easement has been
used, favors the Greens. To find that the proposeddf the Easement is unreasonable, |
would have to find that the use of the Easememhamily as a driveway for over thirty
years outweighs all of the other relevant factars.the circumstances of this case, that
would not be appropriate. The Easement’s priorasa driveway to a single house is
not inconsistent with its proposed use as an acoaeskto a 49 unit development. The

uses the Owensbys and Independence Dogs made BAthands did not require them

" DOB App. Ex. 16 | 6.

27



to expand the Easement, but this does not wariraittrlg the scope of the Easement to
its historic use. | also must consider the fabt:t (1) the language of the Easement
contains no restrictions on its use; (2) the Easemeas created for the purpose of
providing access to a medium to high-density subutii; and (3) the proposed use of the
Easement likely will not disrupt significantly ti&reens’ enjoyment of their Property. In

these circumstances, | find that the Templins’ psmgal use of the Easement as the
primary access to the Independence Towns Projeceasonably necessary for their

convenient enjoyment of the PA Lands under the factor test.

2. Is the Independence Towns Project a normal
development of the PA Lands?

Section 4.10 of the Restatement also provides“ftjae manner, frequency, and
intensity of the use [of an Easement] may changer dime to take advantage of
developments in technology and to accommodate Hadmaelopment of the dominant
estate . . . ¥ Because the Greens’ primary complaint about gmglins’ proposed use
of the Easement is that it increases the frequehttye Easement’s use from fewer than 5
trips per day to 370, this use will be permissibigy if it is designed to accommodate
normal development of the PA Lands.

Here, the conversion of the 12.3 acre PA Landsard® unit townhouse complex
represents a normal development of those landsprésously discussed, the Owensbys

created the Easement for the purpose of providoogss to the PA Lands upon their

RESTATEMENT (THIRD) OF PROPERTY. SERVITUDES § 4.10 (2000).
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subdivision®* This is important because, under the Restaterffgliie manner in which
the servitude was created may be relevant in detergi whether a proposed
development of land constitutes normal developrffenMoreover, when the Greens
acquired their Property, they had at least consteinotice that the PA Lands were
likely to be subdivided at some point. When thed&his purchased their Property, the PA
Lands already were zoned R-4, a designation tHatvalfor high-density residential
use®® Moreover, much of the land in the vicinity of tBeeens’ Property previously was
converted into medium and high-density residentigvelopments similar to the
Independence Towns Projétt.As indicated in the Restatement, a change framl to
suburban is normal developmént.Consequently, the conversion of the PA Lands from
one home on a 12.3 acre lot in a relatively suburbetting to a 49 unit suburban
townhouse complex clearly represents normal devedop under the Restatement.
Therefore, | conclude that the use of the Easemgithe primary access to the Project,

which merely increases the frequency of the Easésease, is acceptable.

81 See supraart 11.C.1.b.

82 RESTATEMENT (THIRD) OF PROPERTY. SERVITUDES § 4.10 cmt. f (2000).
8 DOB App. Ex. 8, Ex. 26, Ex. 27.
% DOB App. Ex. 29.

85 RESTATEMENT (THIRD) OF PROPERTY. SERVITUDES 8§ 4.10 cmt. f, illus. 14 (2000).
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3. Will the Templins’ expansion of the Easement’s useause unreasonable
damage to or interfere unreasonably with the enjoyrant of the Greens’
Property?

The Greens submitted no persuasive evidence taatalithat the use of the
Easement as the primary access to the Independ€owss Project will cause
unreasonable damage to their Property. CommentRestatement 8§ 4.10 provides that
“the servitude owner is not entitled to cause argatger damage than that contemplated
by the parties, or reasonably necessary to accemfiie purposes of the servitud&.”
Here, the Templins plan to do no more than pave twe entirety of the Easement.
There is no indication that this process will caasg damage to, or effect in any way,
the portion of the Greens’ Property that lies algsihe Easement. Accordingly, | find
that the Templins’ proposed use of the Easemelhinail cause unreasonable damage to
the Greens’ Property.

Likewise, for the reasons discussed in Part I1&3siprg | find that the expansion
of the Easement will not interfere unreasonablyhvite Greens’ enjoyment of their
Property, based in part on the fact that the Grdmatskyard pool is located 80 feet from
the Easement, a sufficient distance to prevenfidratross the Easement from interfering
with the Greens’ enjoyment of their pool and PropeBased on these findings and my

conclusions above that the proposed use of thenttagds reasonably necessary for the

convenient enjoyment of the PA Lands and the 49 lndependence Towns Project is a

% Id.§4.10 cmt. g.
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normal development of the PA Lands, thus allowiagdn increase in the frequency of

the Easement’s use, | hold that the Templins’ psegdouse of the Easement as the
primary access to the Independence Towns Projegensiissible under § 4.10 of the

Restatement.

4. The finding that the Templins’ proposed use of th&asement is permissible
also comports with case law from other jurisdictiors

In a matter such as this, where neither party itad any Delaware case law that
is directly on point, it is useful to consider ca$®m other jurisdictions. Courts in other
jurisdictions have found uses of easements sinldahe Templins’ proposed use to be
permissible under Restatement § 4.10.

In Wolf Creekthe court found that a mere increase in the velofrtraffic over an
easement serving a 50 unit condominium developmiehnhot overburden the easement
such that its use could be enjoirfdd. In making its ruling, the court relied on
Restatement § 4.10 and observed that “as a gendealan increase in traffic over an
easement in the process of normal developmenteotitiminant estate, in and of itself,
does not overburden a servient est&feThe court further noted that evidence tending to

support a finding that an easement is being ovddmed includes: “(1) decreased

87 Weeks v. Wolf Creek Indus., In@41 So.2d 263, 267, 273 (Ala. 2006).

88 Id. at 272 (citing RSTATEMENT (THIRD) OF PROPERTY. SERVITUDES § 4.10 cmit. f

(2000)).
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property value; (2) increased noise and traffianberference with the servient owner’s
peace and enjoyment of the land; and (3) physialatje to the servient estafd.”

Here, the Greens base their challenge to the peopase of the Easement on little
more than a claim that traffic over the Easemefitincrease. But, as discussed above,
because this increase in traffic comports with wdrae¢ would expect from the normal
development of the PA Lands, the increase alonenat sufficient to prove an
unreasonable overburdening of the Easement. Mlbie traffic over the Easement will
increase, as | previously discussed, the Greens hatvshown that the increase will have
more than a minimal effect on the Greens’ enjoynoéribeir Property, due to where the
Easement is located in relation to the house ancdefin pool. Likewise, | have found
that the Templins’ proposed use of the Easemehtnotl damage the Property, and the
Greens have produced no evidence that it will desreéhe value of their Property.

Similarly, in Regenthe court found that the use of an easementdesaca 30,000
square foot commercial stable did not unreasonablrburden the easement under
Restatement § 4.18. Even though the use of the dominant estate cluarfigen
residential to commercial with the building of thiable, the court held that “[a]s a matter
of law, an increase in traffic due to the normalalepment of the dominant estate does

not constitute an unreasonable increase in theebuoth an easement for ingress and

89 Id.

Regen v. E. Fork Farms, |.R009 WL 3672788, at *3-4 (Tenn. Ct. App. Nov. 4,
2009).

32



egress.* Again, because the Templins’ proposed use ofBtasement does nothing
more than increase the traffic over the Easemeattdithe normal development of the
PA Lands, the proposed use is permissible.

In support of their position, the Greens rely laffingwell Rancii® but this case
provides little help for their argument. lreffingwell Ranchthe court enjoined the
proposed use of an easement to access a 174 daxadbpment because the easement
would be overburdened by this ¥8e.The court inLeffingwell Ranchdid not rely on
Restatement 8§ 4.10 in reaching its decision, howewer did it cite the significant
increase in traffic over the easement as a basenjoining the easement’s proposed use.
Instead, the court noted that the parties intertbeceasement to be used only to access
certain homesteads and not to be expanded bey@ndsi#> In contrast, the Easement
at issue here was created for the purpose of prayigccess to the PA Lands at a time

when the eventual subdivision of those lands wasarb} foreseeable as part of their

o1 Id.

%2 See alscCity of Charlotte v. BMJ of Charlotte, LL®&75 S.E.2d 59, 71 (N.C. Ct.
App. 2009) (“Defendants cite no cases, and we ffimde, wherein a mere increase
in traffic volume over an easement results in mesusoverburdening.”powning
House Realty v. Hampd97 A.2d 862, 865 (N.H. 1985) (“If the changeadise is
a normal development from conditions existing attime of the grant, such as an
increased volume of traffic, the enlargement ofsa is not considered to burden
unreasonably the servient estate.”).

% Leffingwell Ranch, Inc. v. Cier®16 P.2d 751 (Mont. 1996).
®  Id.at 758.
% |d.at 757,
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normal development. The court ireffingwell Ranchalso found relevant the facts that
the defendant had previously acknowledged theicesdr nature of the easement and,
thus, was estopped from taking a contrary positaorg that the proposed use of the
easement impermissibly allowed access to landselot by the grantees at the time of
the grant and, thus, not appurtenant to the eagéféwo comparable concerns exist in
this case. Thug,effingwell Ranchs distinguishable from the present circumstarases
does not support a finding that the Templins’ psgmb use of the Easement is
impermissible.
5. No portion of the Easement was extinguished by abdonment

or termination of purpose and the doctrine of acquéscence is
inapplicable here

The Greens claim that the portion of the Easentaitdoes not coincide with the
driveway has been abandoned. In Delaware, an esdémay be lost by abandonment
‘when there is intent to abandon together with remtation of such intent through
acts.”” Accordingly, mere nonuse alone is insufficienfitml that an easement has been
abandoned; rather, “[tjhere must be unequivoca affirming the purpose to abandon
and thereby give up ownership’”

The Greens contend that the Templins and theirgmesbors manifested an intent

to abandon the Easement by allegedly using LottBeprimary access to the PA Lands

% Id. at 757-58.

o7 Acierno v. Goldstein2005 WL 3111993, at *9 (Del. Ch. Nov. 16, 2008itifg
Smith v. Smith1990 WL 54919, at *4 (Del. Ch. Apr. 17, 1990)).

9% Id.
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in both the Independence Dogs Plan and the Alteri®dn. But, their argument is
unpersuasive. Contrary to the Greens’ assertimn|nndependence Dogs Plan does not
use Lot 3 as its primary access, but rather lihits use of Lot 3 solely to access for
emergency vehicles. The Independence Dogs Pleessteext to the road through Lot 3:
“40’ wide access easement to be available for eemengvehicles® The minutes of a
Bethel Township Board of Supervisors meeting ondddwer 14, 1999 confirm that the
road through Lot 3 was to be used for emergencgssconly. Those minutes reflect the
following exchange: “Mr. Brassier stated it wasWN€astle counties [sic] understanding
this road was for emergency use only and was tbatect. Mike George stated
absolutely, it is one of those things we hope ieneised.*®® The Greens downplay this
exchange as ambiguous because the minutes do ewtifydthe road and lot being
discussed. The minutes go on to state, howevatr, Ttodd Breckridge stated we did not
want to put it inwe did not intend to buy the landnd it was at the request of Bethel
Township that we do this® Independence Dogs purchased Lot 3 on August 29,1
three-and-a-half months before the December 149 Bitard of Supervisors meeting at
which these comments were made. Moreover, IndepwedDogs never purchased fee

title ownership of any part of the Greens’ Propemygluding the land comprising the

% DOB App. Ex. 13.
19 DOB App. Ex. 14.

101

Id. (emphasis added).
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Easement®® Accordingly, the remark about the purchase oflléor an emergency
access road at the Board of Supervisors meeting beus reference to Lot 3. The
evidence, therefore, belies the Greens’ contenti@t the Independence Dogs Plan
provided for primary access to the PA Lands through3. Instead, that Plan provided
for primary access to the PA Lands over the Easemdrhus, | reject the Greens’
argument that the drafting of the Independence Bgs evidences an intent to abandon
the Easement.

Nor does the drafting of the Alternate Plan, whacbposed to utilize Lot 3 as the
primary access to the Independence Towns Projeacbodstrate any intent to abandon
the Easement. To the contrary, it was the Alterralan that was abandoned, as the
Templins decided before the end of 2007 that thet ob using Lot 3 as the primary
access to the Independence Towns Project was éad. gFurthermore, the Alternate Plan
utilizes the entire Easement as a secondary atceb® Independence Towns Project,
thereby negating any intent by the Templins to dbarthe Easemeht® Because, the
Greens submitted no evidence of any other statenweracts allegedly showing an intent
on the part of the Templins or their predecessorabiandon the Easement, | find that
they have failed to prove that any portion of tles&ment has been abandoned.

The Greens also assert that the Easement has k@sgyueshed by termination of

purpose. An easement may be extinguished wheputtp®se for which it originally was

192 p.. 48.
193 POB App. Ex. 27.
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created no longer exists and there is no reasoitsfepntinued existend8* The Greens
contend that because Lot 3 can be used to accedadbpendence Towns Project, the
Easement no longer serves its original purposerovVighng access to the Owensby
House. This contention is without merit. As pomsly discussed, the Easement was
created to allow access to the PA Lands as thay¢kisted and later might reasonably
be developed. Not only does this purpose stitexiut the latter part of it is only now
coming to fruition, more than thirty years aftee thasement’s creation. The Templins’
intent to use the Easement to access the Indepemdemwns Project provides ample
reason for the Easement’s continued existencen Ewae Templins planned to use Lot
3 as the primary access to the Project, as thegdmarily did in the Alternate Plan, the
Easement still would serve a purpose as a secorata®ss point. Accordingly, the
Easement has not been extinguished by terminafiparpose.

Finally, the Greens claim that, through the acoqease of the Greens and the
Templins and their predecessors, the Easement{sedtas been fixed so that it can be
used only as a driveway. “Under the doctrine ajuaescence, a party may be precluded
from asserting a claim where it has knowledge oinaproper act by another, yet stands
by without objection and allows the other partyatd in a manner inconsistent with the

claimant’s property rights'®> This doctrine has no application here. The psepaf the

104" Edgell v. Divver 402 A.2d 395, 397 (Del. Ch. 1979).

195 Brandywine Dev. Gp., L.L.C. v. Alpha Trug003 WL 241727, at *4 (Del. Ch.
Jan. 30, 2003).
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doctrine of acquiescence is to prevent a party Wwhs allowed another party to do
something for an extended period of time to comekbater and challenge the once
permitted action as a violation of his right. Acquiescence could apply to limit the
Templins’ use of the Easement only if the Greend tsed it in a manner inconsistent
with the Templins’ rights. But, there is no eviderthe Greens ever used the Easement
in such a manner. Accordingly, | hold that thetdae of acquiescence does not apply to
this case and does not affect the Templins’ riglitis respect to the Easeméfit.

6. The Templins are entitled to a declaratory judgmentwhile the

Greens’ requests for declaratory relief and a permaent
injunction must be denied

Based on my findings that the Templins’ proposed ofthe Easement as the
primary access to the Independence Towns Projeat permissible one and that the
Easement has not been lost through abandonmenpintgion of purpose, or
acquiescence, | grant the Templins’ motion for msary declaratory judgment that the

Easement can be used as the primary access todbpeindence Towns Project and deny

1% See Papaioanu v. Comm’rs of Rehobd®6 A.2d 745, 749-50 (Del. Ch. 1962).

197 The Greens again attempt to analogize this sitnat thel effingwell Rancltase,

in part due to language in that case that says rfevtiee grant or reservation of an
easement is general in its terms, [] an exercigh@fight, with the acquiescence
and consent of both parties, in a particular comrsenanner, fixes the right and
limits it to that particular course or manneiL&ffingwell Ranch, Inc. v. Cier916
P.2d 751, 757 (Mont. 1996). The Montana SupremartCdid not base the
Leffingwell Ranchdecision on the doctrine of acquiescence, solémguage is
only dicta. In any event, | previously founheffingwell Ranchdistinguishable
from this actionsuprapart I1.C.4, and, moreover, to the extéetfingwell Ranch
did rely on acquiescence, it appears to conflicchwbelaware law regarding
acquiescence.
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the Greens’ motion for a declaratory judgment ® t¢ontrary. In addition, because the
Greens have failed to prove that the Templins’ psgal use of the Easement is
impermissible, they have not demonstrated actuadess on the merits of their claims.
As the Greens have failed to prove an essentiahezie of their request for injunctive
relief, | also deny their request for a permanepiriction. In light of this ruling, | need
not dilate on the other two elements of a claimgermanent injunctive relief, irreparable
harm and the balance of the equities, other tharote that the Greens failed to make a
strong showing as to either of those elemé¥its.

D. The Templins’ Claim for a Prescriptive Easement

The Templins also seek summary judgment on theimtclaim for adverse
possession of the portion of the driveway that lmgside the boundaries of the
Easement. That counterclaim, however, confusetinefundamental real property

concepts and really seeks a prescriptive easemett the disputed portion of the

198 As to irreparable harm, because the Templins’ @sed use of the Easement is

reasonable under the four factor test and doesmminge on the Greens’ Property
to any great degree, this use will not cause inaga harm to the Greens. As for
the balance of the equities, the Greens’ prefeaigernative to the use of the
Easement as primary access to the IndependencesTBvaject, which would
require cars entering the new development on thé&d#ls to drive within 60 feet
of the front of their house on Owensby Drive, alljusvould necessitate cars
driving closer to the Greens’ house than if thegduthe Easement. Accordingly,
the harm alleged by the Greens is not very subatantFor their part, the
Templins have shown that the potential harm to tiveterms of additional costs
already incurred due to the filing of this procewdiand the potential loss of a
buyer if an injunction were granted, even if ardyabelf-inflicted by their
decision not to file a declaratory judgment ac@dman earlier time, outweigh or, at
a minimum, counterbalance the harm claimed by tre=Gs.
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driveway. To succeed in gaining title to propelly adverse possession, one must
possesshe subject property in an open, notorious, hesahd exclusive manner for a
continuous twenty-year perid® To obtain a prescriptive easement, on the othadha
claimant and those in privity with him only musse the property openly, notoriously,
exclusively, and adversely to the rights of othfersan uninterrupted period of twenty
years''® Because the Templins never possessed any pafithe driveway across the
Greens’ Property and do not even argue that theg Hatheir claim actually is one for a
prescriptive easement over the portion of the dvasethat lies outside the Easement.

Prescriptive easements are generally disfavor&klaware-*?

Hence, a claimant
has the burden of proving the elements neededttonoh prescriptive easement by clear
and convincing evidence® The Greens contend that, because the drivewayotassed
between 2001, when Independence Dogs ceased itatiops on the PA Lands, and

2005, when the Templins began renting out the Olsertdouse, the Templins have

failed to meet their burden of showing uninterraptese of the driveway for the past

199 Conaway v. Hawkin®2010 WL 403313, at *2 (Del. Ch. Feb. 4, 2010).

110 Dewey Beach Lions Club, Inc. v. Longaneck#05 A.2d 128, 134 (Del. Ch.
2006).

1 SeeDOB 26 (“The Templins, and their predecessors niterest, openly and

notoriouslyusedthe portion of the driveway outside of the easenienover 20
years.”) (emphasis added).

112 Dewey Beach Lions CIul905 A.2d at 134 (citing\nolick v. Holy Trinity Greek
Orthodox Church787 A.2d 732, 740 (Del. Ch. 2001)).

113 Dewey Beach Lions Clul®05 A.2d at 134t.ickle v. Frank W. Diver, Inc.238
A.2d 326, 329 (Del. 1968).
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twenty years. In response, the Templins do litilere than argue, incorrectly, that it is
the Greens’ burden to prove that the Templins &ed fpredecessors have not used the
driveway continuously:* Having presented no evidence at all that theegvay was
used between 2001 and 2005, let alone clear andnmamg evidence, the Templins have
failed to demonstrate that they, along with theiedecessors in interest, used the
driveway for an uninterrupted period of twenty year Thus, the Templins have not
demonstrated that they are entitled to either @&qoigtive easement over or adverse
possession of the portion of the driveway that legside the boundaries of the
Easement.

II. CONCLUSION

For the foregoing reasons, | find that: (1) the&rs’ claims are not barred by the
doctrine of laches; (2) the Templins’ proposed aisthe Easement as the primary access
to the Independence Towns Project is permissibiet ) the Templins have not

acquired fee simple title to or a prescriptive easet over the portion of the driveway

14 DRB 11. See Dewey Beach Lions CJ@d5 A.2d at 134.

15 Even if | credited the Templins’ unsubstantiatedeation that the driveway was

used occasionally between 2001 and 2005, this mainiose would not be

sufficient to establish open and notorious use hef driveway by clear and

convincing evidence.See Dewey Beach Lions CJu05 A.2d at 135 (citing 25

AM. JUR. 20 Easements and Licensg&s53 (2004)) (“The use of a prescriptive
easement must be so open, visible, and apparentitthaves the owner of the

servient tenement knowledge and full opportunityagsert his or her rights.”).

There also would be disputed issues of fact ashether the use made of the
driveway by the Templins and their predecessorsexakisive and adverse to the
rights of the Greens.
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that lies outside the boundaries of the Easeméxdcordingly, | grant the Templins’
motion for a summary judgment declaring that thedfaent can be used as the primary
access to the Independence Towns Project and dgnlyel Templins’ motion as to their
counterclaim for adverse possession or an easdmygntescription and (2) the Greens’
motion for summary judgment on their claims for acldratory judgment and a
permanent injunction barring use of the Easementth&s primary access to the
Independence Towns Project.

Counsel for the Templins shall submit, on noticepposing counsel, a proposed
form of order implementing the rulings set forthtims Opinion within ten days of the

date of the Opinion.
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